Over the last decade or so, class action lawsuits have become an increasingly used method of litigation in our jurisprudence.
  The certification of such classes is set forth in Rule 23 of the Federal Rules of Civil Procedure (“Rule 23” or “the Rule”).  And while that rule applies only to the federal courts, the vast majority of states use a rule that is similar if not identical to Rule 23
.    
The Safety Stick hypothetical leads us down an investigation of the Rule, one which shows that Rule 23 may be simultaneously contracting and expanding.    This shouldn’t be surprising.  Courts have noted that “the ‘trend’ is once again to give Rule 23 a liberal rather than a restrictive construction.
”  Some, on the other hand, believe that this expansion flies in the face of justice; to these commentators, the just application of Rule 23 “has been seriously undermined by the pervasiveness of misuse during the last decade or so.”


In this article, I will explore two clauses of the Rule – section (b)(3) and section (c)(4)(A) – in order to determine the current state of Rule 23.  Further, I hope to offer advice on how plaintiffs in mass tort/product-liability suits (such as the Safety Stick hypothetical) may get class certification in light of these clauses.
Rule 23(b)(3) – The Limiting Factor
In 1966, the Advisory Committee to the Federal Rules of Civil Procedure adopted, inter alia, Rule 26(b)(3).
  Rule 23(b)(3) has two requirements that must be met for class certification: “[one,] that the common issues of fact predominate over individual issues and [two,] that the class action be superior to other methods of adjudication the claims.”
  “In adding ‘predominance’ and ‘superiority’ to the qualification-for-certification list, the Advisory Committee sought to cover cases ‘in which a class action would achieve economies of time, effort, and expensive, and promote * * * uniformity of decision as to persons similarly situated, without sacrificing procedural fairness or bringing about other undesirable results.”
  
Rule 23(b)(3)’s predominance test requires that “proposed classes are sufficiently cohesive to warrant adjudication by representation.”
   Where there are a great number of questions “peculiar * * * to individuals” within the class (or subclasses), the predominance standard cannot be satisfied.
  Similarly, “[d]ifferences in state law * * * compound these disparities.”
   In general, adjudication of mass tort claims in class actions is “ordinarily not appropriate” for this reason.
  However, there is no absolute bar on class certification for mass torts.
  (Indeed, when Rule 23 was adopted, “mass tort litigation as we now know it did not exist.”
)  There may be out there a set of “circumstances that overcome the predominance requirement.”
  One court suggests that these circumstances focus on “a showing of commonality either as to liability * * * or as to the cause of the impact of the tortuous action.”

But even if that were fulfilled one would still need to meet the superiority requirement.  In In re Rhone-Poluenc (FIX CITE), the Seventh Circuit found that, where the differing definitions of negligence from state to state need to be resolved, class certification is not appropriate.
 In essence, legal issues did not predominate over this class, and different juries could come to different decisions.
   But the court instead does a superiority analysis, noting that at times, differences in law can exist within a class “without violating anyone’s legal rights.”
  Rather, the Rhone-Poluenc court warns that these differences “need not be tolerated when the alternative exists of submitting an issue to multiple juries.”
  These problems should not be taken lightly.  Given the facts of the Rhone-Poluenc case and this basis – superiority of individual cases – for rejecting class status, another circuit noted that “the Seventh Circuit has recently cast a pall on the future of class action certifications in that circuit.”
   
But other circuits have, to varying degrees, gone in the other direction.  The Ninth Circuit has been “troubled by the requirement that common issues predominate over individual issues” in product-liability suits, as “liability questions included highly individualized issues of damages and proximate cause.”
  Similarly, this Circuit requires that plaintiffs describe how superiority is met; simply reiterating Rule 23(b)(3) and asserting that one has met the requirement is not enough.
  It is for these reasons that the Ninth Circuit denied class certification in Carter-Wallace.
 But this Circuit echoes the Supreme Court in Amchem and finds no “absolute bar to the certification of * * * a class action in the medical products liability context.”
  

The Sixth Circuit agrees that there is no absolute bar, and has found circumstances that meet that bar
.  That court agrees with the Fifth Circuit in that “[i]n order to ‘predominate,’ common issues must constitute a significant part of the individual cases.”
   Indeed, in Treasure Chest, the Fifth Circuit has found that some issues to be “not only significant but also pivotal” to the case’s adjudication.
    But Treasure Chest deals with a specific situation where employees were exposed to allegedly ill-maintained air conditioning; that is, each plaintiff was harmed by an identical cause.
  It is easily distinguished from the immediate case, where the product is a medical one, and “claims involve different needles with different clinical purposes.”


Noting that the Sixth Circuit is one of the more lenient toward class certifications as far as 23(b)(3) is concerned, it is instructive to look toward cases in that circuit.  That circuit, unsurprisingly noted, that “in medical device products liability litigation * * * factual and legal issues often do differ dramatically from individual to individual because there is no common cause of injury” (emphasis original).
  This gives us a “general rule” in that circuit; namely, “medical product liability actions require extensive proof of individualized issues,” and therefore, class certification is inappropriate.

The exception to the general rule stems vests when “the manufacture or design of the [product, in our case, Safety Stick needles in general] * * * is probably the reason for the [harm caused by the product].”
  

Given this barrier, plaintiffs in the Safety Stick case will need to demonstrate that the problem needs to be “generalized.”
  Further, they will need to show that a class action is “manageable in light of state law variations.”
  Given that in Telectronics Paging Systems (the source for the exception to the general bar on certifying classes in medical product liability cases), the device was one type in a line of many, the plaintiffs in our case may be hard-pressed to show generalized harm from a mélange of products.  However, the plaintiff wants a class certified “on behalf of all New York healthcare workers who were accidentally stuck with contaminated needles,” so issues of state law differences will not arise.
  This may mitigate some of the court’s concerns over issues of justiciability as a class.
Rule 23(c)(4)(A) – Expanding the Rule

Even given the problems with predomination and superiority, there may still be a way to certify part of the issues before this class – using bifurcation, as per Rule 23(c)(4)(A).   23(c)(4)(A) allows for classes that focus “particular issues only;” that is, classes can be formed to adjudication the one issue similar from plaintiff to plaintiff.


Rule 23(c)(4)(A) allows judges to “treat common things in common and distinguish the distinguishable.”
   For example, bifurcation in this manner is appropriate when “each member of the putative mass tort class is likely to have been subject to the same misconduct by the defendant” but other issues “could vary greatly.”
  

Such bifurcation meets the purpose of the Federal Rules of Civil Procedure.
   It meets Rule 23’s aim of “achieving economies of time, effort, and expense, and promoting uniformity of decision as to persons similarly situated.”
  It also meets Rule 1’s goal of “ensuring a fair and effective remedy for every wrong.”
   Instead of requiring that the class be wholly identical, 23(c)(4)(A) allows class action treatment when dealing with “one or more issues relating to liability, while denying (or deferring consideration of) class class certification of other issues.”
  In fact, some suggest that bifurcation was intended by the drafters of 23(c)(4)(A).


However, the Sixth Circuit notes that bifurcation is appropriate where “the cause of the disaster was a single course of conduct which is incidental to each of the plaintiffs.”
  In the matter of the Safety Stick plaintiffs, this may not be the case.  As stated before, the claims here involve different products.  The court may “look beyond the pleadings” in determining whether a class should be certified.
  The plaintiffs will have plenty of opportunity to demonstrate how the design of different needles can be determined in one felt swoop.

But bifurcation may only apply to different plaintiffs.  “There is also authority disapproving a separate hearing to consider the merits of the plaintiff’s claims when determining class certification.”
  One of the concerns voiced by the Seventh Circuit is that bifurcation, in the manner similar to that requested by the plaintiffs in the Safety Stick case, may violate the Seventh Amendment.
  That circuit fears that, by allowing one jury to determine part of an issue and allowing another to determine another part, we would be re-examining the first jury’s verdict, which would violate the Constitution.
  But this isn’t followed in all circuits.  The Sixth Circuit has rejected this view.
  So has the Eastern District of New York (which may be a suitable forum for the Safety Stick plaintiff’s case).
  That court instead believes the issue to be unsettled, and, in any event, believes there are procedural workarounds available to the trial court so that it may steer clear of Seventh Amendment problems.
  In general, one should be aware of possible Seventh Amendment arguments, but awareness should not give rise to an overwhelming amount of concern.
Bridging the Gap
Section (c)(4)(A) gives the court a good deal of flexibility – by splitting off issues of liability, causation, etc., a court can wait for those issues to be adjudication before determining how to handle matters specific to individuals.
  It should not be surprising that “[t]he drafters of Rule 23(c)(4)(A) reasoned that common questions * * * could be decided in the class actions context without violating Rule 23(b)(3)’s prerequisite that issues common to the putative class members predominate over those that are individual to class members.”
   
In Treasure Chest, the Sixth Circuit noted that class certification is acceptable when there “is a finding that causation is a unique issue that will be resolved in * * * individual trials.”
  “The Sixth Circuit has also recognized * * * that in the mass tort context, class adjudication of certain issues may be more efficient and expedition than individualized litigation” (emphasis added).
  Other circuits have claimed to be “sympathetic” to that Circuit’s approach in class action certification cases.
  
However, this sympathy may be rested on “legal developments that could make class litigation more manageable.”
  One court noted that the unmanageability of innumerable smaller lawsuits “may fail to materialize” in many cases.
  Balancing these concerns, it is helpful to note that almost half a million percutaneous injuries, resulting from hollow-born needles, occur annually in the United States.
  Perhaps, given the vast number of potential plaintiffs, a class action suit involving issues of causation is more manageable than individual suits.  However, without possible reforms, the class action itself may be unmanageable, due to the reasons highlighted in my discussion of 23(b)(3), supra.
Some Policy Concerns

Safety Stick’s plaintiffs, as is often the case with plaintiff’s seeking class status, may require class certification in order to stay in the fray against a larger defendant.
  Injuries from needlesticks, on the individual level, may cause only $500 to $3,000 in post-exposure damages.
  But on the aggregate, these injuries may total upwards of $173 million per year.
  It would be hard to see how a person suffering only $500 in damage could afford to file suit against a large corporation.
On the other hand, some believe that class action certification (and their ensuing settlements) is analogous to “judicial blackmail.”
   Purveyors of this view also note that plaintiff’s counsel often uses legal maneuvering to forum shop.
  One lawyer who represents the United States Chamber of Commerce went as far as to assert that certain plaintiffs were “in Illinois just for the purpose of getting [their case] in front of particular judges,” and questions why “a county judge in Illinois [should] be interpreting California law.”
  This forum shopping has hit absurd extremes – one study notes that “a judge in a rural Alabama county certified essentially the same number of cases during a two-year period as did the entire federal judiciary (around 900 judges) in 1997.”

To rectify these problems, some have advocated passing the Class Action Fairness Act of 2001.
  This would allow national class actions to be heard in federal court.
  But in absence of this, the Safety Stick plaintiffs have an opportunity to find a forum that would be conducive to their suit.  But the Act is not a panacea, and therefore, not of much concern to plaintiffs in the Safety Stick matter.
  The ability of these plaintiffs to bifurcate questions of causation from other issues may be present in federal courts anyway.
Conclusion
The Safety Stick case may indeed tread on new ground, as asserted by Dr. Beaver.
  But while courts “have usually avoided class actions in the * * * tort setting, * * * it has been feared that separate trials would overshadow the common disposition for the class.”
  Courts “may be forced to abandon repetitive hearings and arguments for each claimaint’s attorney.”
  In many situations, a class-certification plan is superior to repetition “of the same witnesses, exhibits, and issues from trial to trial.”
 
There are a number of possible litigants in this matter.  There likely are issues common to each of these litigants.  Fears of repetition may very well be realized if a class is not certified, and one would not be hard-pressed to find a court sympathetic to this concern.
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